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the on An interesting example of an attempt to invoke the 
res ipsa loquitur doctrine is presented in the recent 


decision of the California District Court of Appeal for 
the Third Appellate District in Dunlavy v. Nead et al. 


here de- : (| 401,092). The plaintiff in that case suffered severe 

py « burns when, as he entered the rear door of a machine 

. ie al shop owned by one of the defendants, he met an em- 

or injury ployee carrying out a burning can of gasoline, which 

Schait v. had ignited inside the shop when another employee was 
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The plaintiff had gone to the machine shop to have 
certain holes cut in a metal plate. While the foreman 
of the shop was working on the plate, plaintiff, of his 


vu. Mann, 


ntiff was own volition, went out the rear door, got a nut from 
road and the junk pile outside, and started to enter the door. 
a eciheal Just at that time a can of gasoline within the building 
accident, caught fire and another employee placed the flaming 
can in the doorway. Some of the flames enveloped the 
1 nail plaintiff as he started to enter the doorway. 
1sel ma 
el, judg- ‘ 
nt Co. 0 Effect of Intervening Agency 
The plaintiff’s contention that the doctrine of res 
ants ten- ipsa loquitur applied to the case was held to be un- 
2 tenable because of the fact that the ignition of the 
lair, Tex. gasoline was not the proximate cause of the re 
suffered by the plaintiff. If the plaintiff had 


standing inside the shop and was there burned by the 
sudden fire, the court stated that the doctrine would 
have been applicable. But the doctrine cannot be in- 
voked where there is an intervening cage this 
case the act of the employee in setting the —s 
liquid in the doorway. No injury would have result 

if such agency had not intervened. The proximate 
cause of the injury was not the ignition of the gasoline, 
but the independent act of the employee. 
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*% FIREAND CASUALTY 


Change of Location of Insured’s Furniture.—Where a policy 
of fire insurance covered the furniture of the insured while 
it was located at a designated address, its removal to a new 
address meant that the insured’s fire loss was not covered, 
although the policy itself was not surrendered for cancel- 
lation. (Speer v. East and West Ins. Co., Ark. Supreme Ct.) 

.. -§ 300,240. 


Reformation of Policy—Reformation of a fire policy, as to the 
coverage of Washington property provided therein, will be 
denied if sought long after the issuance of the policy and 
after loss has occurred. le ag and Guaranty Fire Corpo- 
ration of Baltimore, Maryland v. Bilquist, U. S. C. C. A., 9th 
C.).. .§ 300,246. 


Explosion.—In an action to recover damages for personal in- 
juries sustained as the result of the explosion of a can of 
tractor fuel sold for kerosene, the trial court erred in grant- 
ing defendants a peremptory instruction, as the proof pre- 
sented an issue for the jury as to whether the accident was 
the proximate result of the negligence of the retailer dealer 
or the petroleum distributor in selling the wrong product. 
wer Pan American Petroleum Corp., Miss. Supreme Ct.) 
.. . 300,245. 


Cause of Fire.—Where after a fire old papers were found stuffed 
in corners and the house was found to be devoid of almost 
all clothing and bed linen, the court, on appeal, holds that 
the finding of the lower court that the fire had not been 
caused purposely by the owner of the house was against the 
weight of the evidence. (Westchester Fire Insurance Co. v. 
Tidwell, Ark. Supreme Ct.). . .{ 300,241. 


Benefit Claimed under Policy.—Where plaintiffs, customers of 
named assured, claimed a direct benefit under the policy 
for loss and damage to merchandise while such merchan- 
dise was in possession of named assured, the court held 
plaintiffs were strangers to the contract and to the consid- 
eration, and could not sue as beneficiaries. (Crown Fabrics 
Corp. v. Northern Assurance Co., Lid., N. J. Ct. Err. and App.) 
.. 7 300,248. 


Recovery of Bank Funds under Robbery Policy.—Funds of a 
suspended bank held by a liquidating bank were treated 
as a special deposit, thereby creating a trust relationship so 
that seeovery could be made from the insurer for loss sus- 
tained by robbery. (American Security Co. of New York v. 
Normandy State Bank, U.S. C, C. A., 8th C.). . .§ 300,244. 


Gasoline Sold for Kerosene—Where customer at plaintiff’s 
service station was sold gasoline by mistake, and died as the 
result of an explosion when using the liquid, defendant 
insurance company was relieved of liability under a policy 
limiting its liability to accidents occurring on plaintiff's 
premises, the court holding that the accident was not the 
mistake at the time of sale on plaintiff's premises but was 
the actual injury itself. (Farmers Cooperative Society No. 1 
of Quanah v. Maryland Casualty Co., Tex. Ct. Civ. App.)... 
{ 300,247. 


Concurrent Policies—Where a supply of lumber was insured 
under two separate policies in the amounts of $50,000 and 
eee the latter providing for maximum liability of 

125,000, a loss of $52,939.85 was apportioned to the two 
insurers in the following amounts: $19,144.55 to the issuer 
of the $50,000 policy and $33,795.30 to the issuer of the larger 

olicy. (Indiana Lumbermen’s Mutual Insurance Co. v. Fair, 
v. S. C. C. A., 5th C.). . .§ 300,242. 


Articles Taken from Show Window.—After a heavy storm had 
‘ blown in two of plaintiff jewelry company’s show windows 
persons helped themselves to articles therein. The loss 
thus occasioned was held to fall within the exclusion 


clause of the robbery policy issued by defendant and was 


not covered thereby. (Commercial 


asualty Insurance Co. 
v. City Jewelry Co., Tex. Ct. Civ. App.).. 1 


300,243. 


% NEGLIGENCE * 


(Other than Automobile) 


Stores and Shops.—Plaintiff sustained injuries while descending 
a stairway in defendant company’s store. Plaintiff's petition 
alleged that the stairway was improperly lighted. The jury’s 
verdict in favor of defendant was proper, as there was no 
substantial evidence tending to show that defendant was 
not in the exercise of ordinary care in lighting the stairway, 
(Lindquist v. S. S. Kresge Co., Mo. Supreme Ct.)...f 401,077, 


Asphyxiation.—Plaintiff’s petition alleged that while she was 
washing in the basement of her home she was asphyxiated 
by poisonous gas coming through a gas burner and that 
she suffered injuries thereby through the negligence and 
carelessness of defendant in failing to adjust the gas burner, 
These allegations, which were supported by the evidence, 
were sufficient to sustain the jury’s verdict in favor of plain- 
tiff. (Northern Ind. Public Service Co. v. Millender, Ind. App. 
Ct.) . . .§ 401,075. 


Open Water Meter Box.—Plaintiff sued for damages resulting 
to him from an injury which he alleged he sustained in 
stepping into an open water meter box maintained by de- 
fendant on a public sidewalk. It was error for the trial court 
in defining proximate cause to omit the element of new and 
independent agency. (Tex. Public Utilities Corp. v. Martin, 
Tex. Ct. Civ. App.). . .[ 401,094. 


Swimming Pool.—Plaintiffs sued for the death of decedent, a 
child, who lost his life by drowning in a swimming pool 
operated by defendant. It was not error for the trial court 
to refuse to direct a verdict for defendant, as it was a ques- 
tion of fact for the jury whether the child lost his life 
through the negligence of the life-guards. (Meridian Amuse- 
ment Concession Co. v. Roberson, Miss. Supreme Ct.)... 
{ 401,082. 


Defective Cigarette.—Plaintiff was burned when a cigarette 
manufactured by defendant flared and burst into flame when 
he lighted it. Since the defendant did not explain, the trial 
court properly concluded under the doctrine of res ipsa 
loquitur that the presence of the foreign substance resulted 
from the manufacturer’s negligence. (Liggett and Myers 
Tobacco Co. v. DeLape, U. S. C. C. A., 9th C.). . .] 401,085. 


Defective Stairway.—The infant plaintiff sustained injuries by 
falling on an allegedly defective stairway in a two-story 
house owned by defendants. On appeal, the judgment in 
favor of plaintiff was reversed and the complaint dismi 
as the record failed to establish that the landlords had con- 
trol of the stairway, or that there was any agreement on the 
part of the landlords to keep the stairway in repair. (Schach- 
ter v. Cohen, N. Y. App. Div.). . .§ 401,076. 


Hole in Porch.—Plaintiff, a girl fifteen years of age, lived with 
her parents in a house leased by them from defendant, and 
sustained injuries when she fell in a hole cut in the porch 
by repairmen in order to effect certain repairs. The tri 
court properly directed a verdict for defendant as plaintiff 
had actual knowledge of the dangerous condition of the 
porch and was sufficiently mature of mind to appreciate it 
corer v. Atlantic Life Ins. Co., U. S. C. C. A., 5th C.)..- 


Malpractice.—Plaintiff’s petition in an action for malpractice 
alleged that defendant negligently performed an operation 
for hernia. There was no evidence to support the negligence 
charged in the absence of expert medical testimony on t 

uestion whether the operation had been —— per 
ormed. (Pierce v. Edgerton, Kans. Supreme Ct).-: 
{7 401,091. 


Government Authorization.—Where the authority to carry out 
a government project is validly conferred by the United 
States Congress, there is no liability on the part of the 
contractor for executing its will. (Yearsley v. oss 
Construction Co., U. S. Supreme Ct.)... 4 401, 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


Suicide.—Plaintiff, as administrator, brought an action to re- 


cover for the wrongful death of decedent, who, at the 
approach of defendant’s train, went upon the track and ran 
toward the train until he was struck and killed. The un- 
sound mental condition of the decedent being unknown to 
those in charge of the train, it did not increase or change 
the duty owed decedent. (Cincinnati, New Orleans & Tex. 
Pac. Ry. Co. v. Humphrey's Admr., Ky. Ct. App.) . . .] 401,080. 


Spraying Fields.—Plaintiffs brought an action to recover for 


the loss of livestock poisoned in their pastures adjoining the 
farms of defendants as a result of the dusting of a field of 
cotton with spray containing arsenic, spread by means of 
an airplane. The defense of independent contractor was not 
available to defendants, as the work of spraying the fields 
was not delegable because of the dangerous character of the 
agency employed, and the dusting corporation was, in the 
performance thereof, the agent or servant of the defendants. 
tes Ranch Corp. v. Dodson, Ark. Supreme Ct.)... 
401,083. 


Defective Street.—Plaintiff brought an action against defendant 


city to recover damages for injuries alleged to have been sus- 
tained by plaintiff because of defendant’s permitting a dan- 
gerous and unsafe condition to exist in a street of the city, 
and leaving the same unprotected. It was the duty of the 
city to keep its streets in a reasonably safe condition and if 
it maintained its streets in a condition that was dangerous 
and unsafe for pedestrians it would be guilty of negligence. 
(City of Terre Haute, Ind. v. Myers, Ind. Supreme Ct.)... 
{ 401,081. 


Use of Street by Pedestrian.—Plaintiff’s cause of action grew 


out of injuries alleged to have been suffered by her when 
she slipped and fell in a wet, muddy and slippery street of 
defendant city. She was walking on the street because of 
the dangerous and unfit condition of the adjacent sidewalk. 
Defendant’s contention that plaintiff was guilty of contribu- 
tory negligence, as a matter of law, in failing to return to 
the sidewalk after she had passed the defect, was without 
merit. rom v. City of Independence, Kansas City (Mo.) 
Ct. App.). . .] 401,078, 


Customer Injured.—Plaintiff, while in the act of leaving de- 


fendant’s store, slipped and fell to the floor and was hurt. 
The evidence tended to show that the linoleum had been 
mopped with warm water and soap on the morning of the 
accident and had been dried by mopping and evaporation. 
Since there were no facts that indicated any lack of reason- 
able care or dangerous condition of the floor covering, the 
trial court properly granted a non-suit. (Kelly v. Loft, Inc., 
N. J. Ct. of Err. and App.). . . [ 401,074. 


Last Wrongdoer.—Plaintiffs, father and son, brought an action 


to recover damages for personal injuries sustained by the 
son when a wooden garage door, on premises owned by 
defendant, fell on him. Since the evidence showed that 
defendant’s testator was the last wrongdoer, the judgment 
in favor of plaintiffs was affirmed. (Ri Capito v. Lifschits, 
Esr, N. Y. App. Div.) .. . 401,086. 


Tenant’s Employee Injured.—Plaintiff, who was employed as a 
sales girl by the tenant of defendants, was severely injured 
when a radiator attached to the wall back of where she 
Stood became detached and struck her. The trial court 
Properly denied defendants’ motion for non-suit as the 
evidence showed that in the lease the defendants had agreed 
to pep the heating plant in repair. (Monahan v. Baime, 
N, J. Ct. of Err. and App.). . .§ 401,073. 


Streetcar Passenger Injured.—Plaintiff claimed in this action 
that after boarding the front platform of one of defendant’s 
Streetcars, and while walking back to a seat, she fell to the 
Hoor as the result of an unusually violent and unnecessary 
Jerk of the car. Since no other witness testified that the 
car violently jerked, and as plaintiff's testimony was self- 
contradictory, the verdict for plaintiff was reversed as fla- 
frantly against the evidence. (Cincinnati, Newport & 

ovington Ry. Co. v. Johnson, Ky. Ct. App.) . . .] 401,095. 


Contributory Negligence.—Plaintiff sued for injuries sustained 
while a visitor at defendant’s plant, when he stepped from 
a platform in front of one of the buildings. Plaintiff was 
guilty of contributory negligence as a matter of law, since 
the evidence showed that plaintiff knew or should have 
known of the condition of which he complained because he 
had used the ramp and platform in entering the shop only 
a few hours before. (Peerless Mfg. Corp. v. Davenport, Ky. 
Ct. App.). . .§ 401,079. 


Railroad’s Liability —Plaintiff sued for personal injuries, dam- 
age to his wagon, and loss of a team of mules, alleging that 
as he approached defendant’s crossing in a mule-drawn wagon, 
he saw no train approaching and that when the mules got 
on the sharp rocks located in the middle of the crossing 
they refused to go farther across the track, and, as a result, 
defendant’s work train struck them. On appeal the petition 
was held to set forth a cause of action and the court did not 
err in overruling defendant’s general demurrer. (Ala. Great 
Southern R. Co. v. Gross, Ga. Ct. App.) . . ._] 401,093. 


Gas Company’s Liability.—In an action to recover for damages 
caused by a fire resulting from leakage of gas, the defendant 
gas company contended that the liability of the distributor 
of natural gas could only attach by reason of negligence on 
its part after it had notice of the existence of defects. This 
contention was without merit because were notice the only 
test of liability, distributors would be under no duty whatso- 
ever to exercise proper diligence in the maintenance of their 
lines. (Sternbock v. Consolidated Gas Utilities Corp., Kans. 
Supreme Ct.). . . J 401,090. 


Municipality’s Liability—It is incumbent upon a municipal 
corporation to use ordinary care and diligence in construct- 
ing and keeping its streets and sidewalks in a reasonably safe 
condition for public use, and if it failed to do so, it is guilty 
of negligence, rendering it liable for the injuries resulting 
from such negligence. (City of Tulsa v. Macura, Okla. 
Supreme Ct.). . .] 401,084. 


* LIFE 


Materiality of Insured’s Misrepresentations.—W here an insured 
made false statements in an insurance application in regard 
to previous medical attention, such misrepresentations were 
regarded as material and sufficient to void the policy. 
(Bankers Health and Life Ins. Co. v. Glisson, Ga. Ct. App.). .. 
q 500,939. 


Application of Misrepresentation Statute——An instruction was 
erroneous because it was based on the theory that a Kansas 
misrepresentation statute applied to applications for re- 
instatement as well as to original policies, which was not 
the case according to prior judicial interpretations. (Cham- 
bers v. Metropolitan Life Ins. Co., Kansas City (Mo.) Ct. 
App.). . .§ 500,944. 


Occupational Risk Defined.—The insurer could not defeat the 
recovery of disability benefits by contending that the occu- 
pation of the insured at the time of a life policy’s issuance 
was alone to be considered in determining whether or not 
the insured was disabled within the meaning of the policy. 
Co0oa Ins. Co. of America v. Rains, Ky. Ct. App.)... 


Meaning of Total Disability—In adherence to the rule that 
total disability provisions in insurance policies should be 
given a reasonable construction, disability benefits were not 
denied to an employee under a group insurance policy 
simply because he “hung on” to his job after he became 
totally disabled and until his employer requested his resig- 
nation. (Metropolitan Life Ins. Co. v. Heavener, Ind. App. 
Ct.). . .7 500,940. 


Delay in Submitting Proof of Disability—Where six and one- 
half years elapsed between the beginning of an employee's 
disability and his submission of proof of disability under a 
group insurance policy, such a delay could not be justified 
on the ground that the employee was personally ignorant of 
the disability protection afforded by the master policy, inas- 
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much as the employer knew the provisions thereof and its 
knowledge was imputable to the plaintiff as an 
oe Life Ins. Co. v. Henry, Ind. Supreme 


rey 


Meaning of Total Disability—Where the insured alleged the 
existence of total and permanent disability prior to attaining 
sixty-five years of age as a basis for recovery under a life 
policy, the insurer’s motion of non-suit was upheld because 
the evidence showed that the insured had been continuously 
employed as a bookkeeper, before and after reaching that 
age, though enfeebled by physical infirmity and lessening 
e et. (Mertens v. Provident Mutual Ins. Co. of Philadel- 
phia, N. 


C. Supreme Ct.). . .{ 500,949, 


Proof of Disability—Where the insured’s evidence failed to 
show that he had filed proof of total and permanent dis- 
ability under a policy of life insurance while it was effective, 
the insurer’s motion of non-suit was upheld. — v. 
Pilot Life Ins. Co., N. C. Supreme Ct.). . . J 500,950. 


Effect of Facility of Payment Clause——Where an industrial 
insurance policy contained a facility of payment clause per- 
mitting payment to be made to the relatives of the insured, 
the policy otherwise designating the executors or the ad- 
ministrators of the insured as beneficiaries, the insurer could 
at its option have paid either the beneficiaries or the rela- 
tives, but none except the mentioned beneficiaries could 
maintain an action upon the _. (Prudential Ins. Co. of 
America uv. Willingham, Okla, Supreme Ct.) . . .{ 500,946, 


Agreement of Agent to K Premiums Paid.—An agreement 
which the insured entered into with the insurer’s agent, by 
which the latter promised to pay the premiums on the 
policy, did not keep a policy in force when = speseres from 
the evidence that the premiums were not _— (Hicks, Admx. v. 
an Life Ins. Co., W. Va. Supreme Ct. App.)... 


Erroneous Notification of Reinstatement.—Where the secre- 
tary of the insurer erroneously notified the insured that his 
certificate had been reinstated, this was an error of fact 
which, working no prejudice to the insured, did not effect 
a reinstatement of the insured’s certificate. (Poore, Admr. v. 
Mutual Life Ins. Assoc., U. S. Dist. Ct, E. D. Tenn.)... 
{ 500,943. 


Insurer’s Defense of Suicide.—The insurer’s defense of suicide 
did not justify a directed verdict for the insurer where 
there was evidence to overcome the claim that the insured 
met his death by suicide, (Aydelotte v. Metropolitan Life 
Ins. Co., N. J. Ct. Err. and App.) . . .{ 500,941. 


Allowance of Statutory Interest.—After the plaintiff made an 
unconditional demand for payment to him of the cash sur- 
render value of a life policy, the insurer was liable for the 
payment of six per cent statutory interest thereon, because 
of its failure to tender the amount involved into the registry 
of the court. (General American Life Ins. Co. v. Martin, 

Tex. Ct. Civ. App.) . . .§ 500,947. 


Denial of Right of Autopsy.—Where an insurer wanted to exer- 
cise its right of autopsy in order to prove that the deceased 
must have died from an “organic impairment of the heart”, 
the refusal of the plaintiff to consent to an autopsy was the 
denial of a substantial right, and prevented his enforcement 
of the policy. (Dvorkin v. The Commercial Travelers Mu 
Accident Association of America, N. Y. Sup. Ct., App. Div.) 


. 7 500,938, 


Effect of State Court Judgment.—Where the parties were at 
variance as to whether a judgment in a state court action 
established that the insured was totally and permanently 
disabled, neither party could invoke the doctrine of estoppel 
by judgment, and, despite the pendency of a second state 
court action, the federal court was deemed to have rightly 
acquired jurisdiction of the cause of action. (Aetna Life Ins. 
Co. of Hartford, Conn. v. Martin, U. S. C. C. A., 8th C.)... 


Death Certificate as Prima Facie Evidence.—A statute which 
made a death certificate prima facie evidence of the facts 
therein stated was construed to mean that only a death 
certificate made in accordance with law could be prima facie 
evidence of the facts stated. (Aitken v. John Hancock Mutual 
Life Ins. Co., N. J. Ct. Err, and App.) .. .{ 500,945. 


% AUTOMOBILE 


Misrepresentation of Name Under Statute of Limitations.— 
Where defendant concealed his true name from plaintiff at 
time of collision, he was not barred from invoking the 
statute of limitations because the concealment recognized 
by the statute relates to the cause of action and not to the 
identity of the party against whom the action is brought. 
(Landers v. Evers, Ind. App. Ct.). . .§ 702,160. 


Notice of Injury.—Where plaintiff was injured when his car ran 
into an iron post erected by defendant city to guard a safety 
island, failure to prove that notice was served upon the city 
was cause for reversal on appeal, the verdict of the jury in 
favor of Fs soe not being sustained by sufficient evidence. 


(City of Indianapolis v. Evans, Ind, Supreme Ct.). . .{ 702,159. 


Lookout Required of Trainmen.—In action growing out of 
collision at railroad crossing, evidence held insufficient to 
submit to the jury issue as to trainmen’s failure to maintain 
a proper lookout. (St. Lowis-San Francisco Railroad Co. v. 
Walliams, Adm’r, Tenn. Ct. App.).. .[ 702,150. 


No Warning of Approaching Train.—Where it was shown that 
just prior to the collision the lights on both the approaching 
train and the decedent’s car were burning, but that no signa 
was given by said train, the court holds that the evidence is 
sufficient to take the case to the jury on questions of action- 
able sameness and proximate cause. (Oklahoma City-Ada- 
Atoka Ry. Co. v. Swink, Adm’r, Okla. Supreme Ct.)... 
1 702,149. 


tarting an Automobile in Traffic with Attention Diverted. 
Judgment, disallowing plaintiff recovery for injuries sus 
tained when the driver of the car in which he was riding 
started said car with his attention diverted, and collided 
with the car ahead, was reversed for improper instruction. 
(Crandall v. Sammons, Ga. Ct. App.). . .f 702,182. 


Father Killed in Rear-End Collision.—Minor children, in orde 
to successfully maintain a suit for damages resulting from 
death of their father in a collision, must show loss of support! 
and loss of attention, care and comfort, protection and edu- 
cation, (Pidcock-Jones Co., Inc. v. Watson, Fla, Supreme 
Ct.). . .9 702,167. 


Judgment Recovered against Insurance Company.—In a sui 
by plaintiff husband and wife to collect a judgment recovered 
for injuries sustained in an automobile accident, the d 
fendant insurance company was not allowed to deduct the 
amount which plaintiff wife incurred for medical expenses 
and which the company claimed to be included in the dam 
ages allowed the husband, on the ground that it was im 
possible to say how much of this expense was included i 
the amount of the verdict allowed the husband by the jury, 
(Gugliotta v. Great American Indemnity Co., N. J. Ct. Err. 
and App.). . .§ 702,166. 


Right to Take Deposition—Where defendant bus company 
served notice to take plaintiff's deposition in an attempt to 
learn in advance the testimony of plaintiff, the judgment of 
the trial court restraining the taking of such deposition was 
affirmed on the ground that the taking of it must be done 
in good faith for the purpose of using the testimony at the 
trial, and there must be some reason for believing that an 
actual necessity exists for doing so. (Ross v. Kansas City 
Public Service Co., Kan. Supreme Ct.).. . J 702,165. 


Illegal Parking—Concurrent Negligence.—A statute against 
parking is made for the benefit of all people who might meet 
or follow the parked vehicle and its purpose is to avoid colli- 
sions (as in the case reported) by persons coming from 
behind the parked vehicle and those meeting it; hence, 
illegal parking is negligence as to such persons injured. 
(Boseman v. Blues Truck Line Inc., Ga. Ct. App.) . . ._§ 702,181. 


S 
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AUTOMOBILE—continued 


Train and Automobile Collision.—Where the plaintiff sustained 
injuries in a railroad crossing accident, judgment in favor 
of plaintiff was reversed when the evidence failed to disclose 
actionable n nepliesyce on the part of the defendant train 


company. York Central Railroad Co. v. Gardner, Ind. 
App. Ct.) G 702,158. 


Collision at Intersection between Automobile and Bus.—Plain- 
tiff recovered for personal injuries sustained in a collision 
that occurred when the car in which he was riding turned 
at an intersection and was struck by a bus. (Missouri Pacific 
Transportation Co. v. Talley, Ark. Supreme Ct.).. § 702,157. 


Collision between Truck and Wrecker.—Two persons were 
injured and one killed when a wrecker collided with a truck. 
The lower court’s decision in favor of the plaintiff was 
reversed by this court for refusal to instruct as to defective 
brakes and contributory negligence, and, also, for the ad- 
mission of improper argument of plaintiff’s counsel. 
(Whitney v. Penick; Same v. Weedman; Same v. Jarrett’s 
Adwm’r, Ky. Ct. App.) 7 702,156. 


Injuries as a Result of Collision—Error will not be found by 
reason of the failure of the trial court to give instructions 
as to a special feature of the case in the absence of a request 
to do so; requests to charge must be filed before the begin- 
ning of the argument and, if not so filed, failure to comply 
cannot be made a ground of error. (Lukovits v. Palmer, 
Conn. Supreme Ct.)... 702,173 


Rights and Duties of Motorists at Intersection —W here on trial 
of case no question or issue as to the rights and duties of 
motorists at intersections was raised, defendant may not 
insert such issue for the first time on appeal. (Foster v. 
Higgenbothem, Okla. Supreme Ct.). . .f 702,148. 


rongful Death Action.—Plaintiff’s petition in wrongful death 
action growing out of railroad crossing collision held suffi- 
cient to state cause of action. It was not necessary that 
plaintiff name the alleged surviving next of kin in addition 
to the allegation that such next of kin did exist. (Green, 
Adwm’r v. Terminal Railroad Association of St. Louis, St. Louis 
(Mo.) Ct. App.).. .] 702,147 


Disclaimer of Liability by Insurer.—Plaintiff city was not 
allowed to recoup from insurance company, under policy 
excluding injuries to employees, amount of judgment paid 
to R. F. C. worker, the court finding that said worker, at 
time of accident, was an employee of said cit (City of 
Wichita Falls v. The Travelers Insurance Co., ex. Ct. Civ. 
App.) . . .¥ 702,180. 


Physical Facts Rule——Where plaintiff, whose son was killed 
in a collision while riding in defendant’s automobile, claimed 
defendant’s testimony was contrary to physical facts and 
therefore should be rejected, the holding of the court was 
that the physical facts rule cannot be applied where its applica- 
tion depends upon assumptions or cakeidetinah based upon 
estimates as to speed, distance, time, and other such uncer- 
tain matters in the movement of vehicles. (Waller, Adm’x 
v. Morgan, Tenn. Ct. App.). . .] 702,172. 


Collision between Trucks.—Defendant truck company held to 
have the legal right to control and direct the conduct of its 
employee who, at the time of injury to the plaintiff, was on 
a truckin job for an oil company, pursuant to a contract 
between dendant and said oil company. (Younger Broth- 
ers, Inc. v. Moore, Tex. Ct. Civ. App.). . .] 702,171. 


Rear-End Collision between Truck and Automobile.—Where 
automobile in which plaintiff was riding collided with de- 
fendant’s truck, due to a sudden slowing down and failure 
to give an appr —— signal by the truck driver, the judg- 
ment in favor of plaintiff was reversed, since the jury, by 
finding that the sudden slowing down was the proximate 
cause of the collision, acquitted defendant of the other 
element necessary to fix his liability, namely, failure to give 
an appropriate signal. aoa © v. O. K. Warehouse Co., 
Kan. Supreme Ct.)... 702,1 


Action under Survival Statute—Where plaintiff had recovered 
a judgment under the death statute, and subsequently brought 


action against defendant under the survival statute claiming 
damages for depriving the deceased of the opportunity. of 
living out his life expectancy, the court dismissed her action 
on the ground that Maine does not permit actions to be 
brought under both statutes for the same act or omission. 
(re Ex’r’x v. Stoddard, U. S. Dist. Ct., D. Me.).. 


Preferred Highway.—As defendant on a preferred state high- 
way approached an intersecting highway on which plaintiff 
was traveling in his car, he saw plaintiff bring his car to a 
slow speed and so continued into the intersection. Before 
he could cross, however, plaintiff drove his car in front of 
defendant’s and the collision resulted. The jury’s verdict in 
favor of defendant on his counterclaim was found to be 
supported by the evidence. (Grevenstuk v. Hubeny, Ind. 
Supreme Ct.).. . J 702,162. 


Collision While Passing Vehicles.—Plaintiff recovered for per- 
sonal injuries sustained when the car in which he was riding 
was struck by a truck when, in attempting to pass two cars 
and to avoid a person alighting from one, it passed over the 
center line into the path of SORT ne traffic. (Gibson v. 
Henderson, Tex. Ct. bi. App.) . . .] 702,179. 


Construction of Statute Relating to Insurance Policy Provi- 
sions.—Statute concerning provisions in insurance policy 
providing for liability construed to mean that the owner 
of a motor vehicle, and not everybody who might drive the 
car with his permission, should be insured against liability 
for negligence in its operation. (Spicklemeier v. Mastin, Ind. 
App. Ct.).. .§ 702,161 


Accident in School Zone.—Court upheld lower court’s dismissal 
of cause of action on grounds that the preponderance of 
evidence did not show the defendant to be negligent and 
that plaintiff was guilty of contributory negligence for not 
objecting to his driver’s speed. (Webster v. Trice, Tenn. 
Supreme Ct.).. . 702,155 


Master-Servant Relationship.—Plaintiff was injured in a colli- 
sion with a truck, the driver of which was hauling hay for 
defendant. The court affirmed the lower court’s decision 
holding said driver to be a servant of defendant. (Perdue v. 

hapman, Kansas City (Mo.) Ct. App.)...§ 702,154 


Insurer’s Liability upon Marriage between Insured and Injured. 
—-The Insurance Law provision exempting insurance com- 
panies from liability for injuries to insured’s spouse held to 
be broad enough to extend to person injured who, subse- 
quent to the accident and prior to judgment, marries the 
insured tort-feasor. (Fuchs v. London & Lancashire Indem- 
Eames of America, N. Y. App. Div., 2nd Dept.)... 


Collision with Caboose Parked Across Highway.—Where plain- 
tiff was injured when the car in which she was riding 
collided with a caboose standing across a highway, the court 
directed a verdict in favor of defendant railroad on the 
grounds that a railroad ceneany has a right to permit a 
train of cars to remain a reasonable length of time across a 
highway and the presence of the train itself is sufficient 
warning to motorists. (Emmett Olsen v. The Denver & Rio 
Grande Western Railroad Co.; Dorothy Olsen v. Same, Utah 
Supreme Ct.) . . .§ 702,178. 


Automobile Struck by Street Car.—Where plaintiffs’ automo- 
bile was struck by street car while crossing intersection, the 
defendant railway company was held liable on the ground 
that the right of way statute applies to street cars as well as 
to other vehicles. (Lawrence Obrey v. McCarthy; Helen 
Obrey v. Same; Lawrence Obrey v. Boston Elevated Railway 
Co.; Helen Obrey v. Same, Mass. Supreme Jud. Ct.)... 
q 702,177. 
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AUTOMOBILE—continued 


Wagon Struck by Automobile.—W here plaintiffs’ decedent died 
as the result of injuries sustained when the horse-drawn 
wagon which he was driving was struck from the rear by 
defendant’s automobile, the judgment in favor of plaintiffs 
was reversed on appeal, because the jury rendered a general 
verdict which was inconsistent with the special findings 
returned. (Craig v. Sturgeon, Kan. Supreme Ct.) . . .] 702,176. 


Findings Not Supported by Evidence.—Where plaintiff re- 
covered for injuries sustained as the result of a head-on 
collision between his automobile and one driven by the 
defendant, the judgment was reversed on the ground that 
the special findings returned by the jury were not supported 
by the evidence. (Jones v. Pohl, Kan. Supreme Ct.)... 
q 702,175. 


Passenger Injured Alighting from Parked Car.—Plaintiff, in- 
jured while alighting from a parked car, held not to come 
within the purview of the guest statute since she was not 
riding in a vehicle moving upon a public ighway, and did 
not receive her injury while so riding. (Prager v. Isreal, 
Cal. Supreme Ct.).. . J 702,184. 


Rear-End Collision Between Parked Bus and Automobile.— 
Where the defendant bus company and the driver of the 
automobile in which plaintiff was riding at time of injury 
were guilty of concurring negligence, it was held that both 
are jointly and severally liable to the person injured and 
suit may be instituted against one or both of the wrongdoers. 
a v. Pensacola Coach Corp., Fla. Supreme Ct.)... 


Plaintiff Struck by Truck at Intersection.—Plaintiff pedestrian, 
who was injured in an accident at an intersection, held free 
from contributory negligence when it was proved she exer- 
cised reasonable care by stopping and looking both ways 
before crossing. (Miller v. Pansy Clark; Same v. Bailey 
Clark, U. S. Dist. Ct. App., D. of C.). . .§ 702,169, 


Negligence in Parking a Tractor and Trailer—Defendant was 

eld guilty of negligence when his employee parked a trac- 

tor and trailer so that the low platform of the tractor ex- 

tended onto the road where it was struck by plaintiff’s car. 

(Apgar v. The Hoffman Construction Co., N. J. Ct. Err. and 
App.) . . .§ 702,152. 


__ February 8, 1940) 


Car Stolen from Parking Lot.—Where plaintiff's car was ste 
from “free” parking lot maintained by defendant, court } 
that evidence was sufficient to submit to jury issue as 
whether or not bailment was gratuitous. (McD 
Leonard Brothers, Tex. Ct. Civ. App.). . . 702,151. 


Evidence for Establishing Ownership of Vehicle.—Pilaintii 
did not establish ownership merely by putting into evide 
the fact that the truck involved in the accident was lettere 
on its side, “Cooper’s Ice Cream.” (Edward Dufresne 9 
bts Mary J. Dufresne v. Same, R. I. Supreme Ct.)., 


Jury Told by Witness of Defendant’s Insurance Cove: 
Where agent of defendant on cross examination stated th 
defendant was covered by indemnity insurance, it was he 
in overruling motion for a new trial that it is error to info 
the jury that the defendant in an action for damages f¢ 
personal injuries is protected by insurance, but the rule hj 
no application where defendant, or one of his witnesse 
voluntarily gives such information. (Finck Cigar Co, 
Campbell, Tex. Supreme Ct.). . . 702,168. 


Car Hit by Electric Train—After judgment for defendant if 
the trial court and on appeal, plaintiffs assign as error, if 
a petition for rehearing, that the court failed to set out 
whole text of the instructions complained of. Petition f¢ 
rehearing denied. (Tice v. Pacific Electric Railway Co.; Hige 
gins v. Same, Cal. Dist. Ct. App). . .] 702,186. 4 


Child Injured at Intersection Crossing.—Plaintiff minor, 
was struck by defendant’s automobile at an intersecti¢ 
crossing, obtained the reversal of a judgment in defendant’ 
favor, on the ground that the trial court committed prej 
dicial error in refusing to allow him to present his instruc 
tions after the first witness was sworn, when that 
privilege was allowed the defendants. (Blanton, Jr. v. C 
Cal. Dist. Ct. App.).. .] 702,185. 


Pecuniary Injury to Collateral Heirs.—Upon plaintiff’s motion 
to certify the record, the court reversed the Court of Appeal’) 
judgment which held that the two half brothers of the six*) 
teen year old boy killed in a collision between a street car 
of defendant and the automobile in which he was riding, 
suffered no pecuniary injury. (Krieg, Adm’r v. Clevelc 
Ry. Co., Ohio Supreme Ct.) . . .] 702,187. 
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